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Abstract
Legal authority and obligation of adult guardians
—Through the physical custody practice for an elderly without kin —

Minakata, Michiko

According to the "General situation of the adult guardianship-related cases",
published by Supreme Court General Secretariat Family Bureau, 176,564 people are
under an adult guardianship in 2013. In the year 2013 the guardians who are relatives
amounted to approximately 42.2% and third party guardians 57.8%. In the year 2012,
the number of third party guardians exceeded that of relative guardians for the first
time. This tendency is accelerated year by year. When the system of adult guardianship
started, relative guardians occupied more than 90% and third party guardians did not
even reach 10%.

I think that aging and the decrease of the household member is one of the factors that
caused the number of third party guardians to exceed the number of relative guardians.
According to the National Census of Japan 2010 the elderly people over the age of 65
years old occupy 23.0% (29,246,000) in the total population (128,057,352). The numbers
of a family member per household in the densely populated areas are 2.27.

14 years have passed since the new adult guardianship was enforced. Nowadays
such problems, disqualification of adult ward, medical consent, legal act after death and
complaints, etc. are discussed and the revision of the system is required. These problems
concern the right of adult ward as well as the practice of guardianship. The former
problems must be solved by the revision of law. Last year, the Public Office Election Law
was amended regarding the suffrage of adult ward. On the other hand, I consider that
the latter problems can be dealt with by the appropriate interpretation and operation of
the ideas of adult guardianship law.

What are the legal authority and the obligation of adult guardians? Is it impossible
for adult guardians to support the person if they don’t have legal authority? Is there a
ground other than legal authority that adult guardians can use to support the person?

For three years, as a third party guardian I have closely taken care of one elderly who
doesn’t have any kin. The physical custody practice included the tasks of sending her to
senior housing, processing her lease, disposing of her real estate, making medical
contracts and signing the medical treatment consent on behalf of her, etc. Once a year, 1
have submitted a guardianship office report to the family court. Mainly based on my
reports, I would like to discuss the legal authority and obligation of a guardian.

In the last three years, I persuaded her with restraint based on the idea of the law. I

have supported her decision-making absolutely according to her subjective interest.
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When a decision-making is required on behalf of her, I devoted myself to take the
leadership in coordinating the people involved in taking care of her. I would like to name
such activities as a “close guardian”.

Even now, elders without kin are cared by medical personnel, elderly housing staffs,
care staffs and an adult guardian.

What an adult guardian needs is not an overload of legal authority. What is needed is
the competence as a leader to become the cornerstone of the legal and social network.
Only such qualities of a guardian can help the elderly and his (or her) family who are
1solated from the society due to their disability of making judgment. An adult guardian
with such competence can properly evaluate medical personnel, elderly housing staffs
and care takers. I believe that an adult guardian is responsible to gain such
competences.

Finally, I tried to consider a little about the elderlies who have kin. Even under the
current law, there are many families who are taking care of elders without resort to
adult guardianships. However, in the current system after a guardianship is appointed
for one-time act such as heritage division, adult guardianship continues until the elderly
dies. As a result, it could lead to suppression of the freedom of the elderly. After using
the guardianship as one-time-only juridical act, the adult guardianship must be ended
at that time.

Specific guardianship system in Korea, which entered into force in July 2013, is very
interesting and provides suggestions to solve such problems mentioned above. In
Specific Guardianship, an attorney is appointed for one-time-only juridical act, such as
heritage division. Specific Guardianship allows its guardianship function to end after
such juridical task is completed.

The reports submitted by adult guardians to the family court in the last years and in
the future could help to develop and improve the quality of adult guardianship system.
Only when the elderlies could feel the benefits of the adult guardianship system, the
new adult guardianship will be trusted and will be embedded in the society.
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Invitation Letter

Topic: “An Aging Society and Law in Korea and Japan”
Date: 10:00am—15:00pm, October 4th, 2014
Venue: Otaru University of Commerce

Midori 3-5-21, Otaru, Japan, 047-8501
Host: Department of Law, Otaru University of Commerce

& Asian Women Law Institute

Greetings,

It is our pleasure to invite you to the joint conference held by
Otaru University of Commerce and Asian Women Law Institute on

October 4th, 2014 at Otaru. The title of this year’ s conference
is “An Aging Society and Law in Korea and Japan.” We would be
honored if you could participate in this meaningful event and share

your valuable insights and opinions.



Yours sincerely,

Kasushi OGURA (Dean, Department of Law, Otaru University of

Commerce)

Un Jong PAK (President, Asian Women Law Institute)

Opening—Statement: Katagiri, Yuki (Prof. Department of Law,

Otaru University of Commerce)

Welcoming Address:

- Prof. Kazushi OGURA (Dean, Department of Law,

Otaru University of Commerce)
—Prof. Un Jong PAK (President of Aisan Women Law Institute, School
of Law, Seoul National University)

PART 1

Chair: Jin Suk YUN (Prof. Soongsil University,
College of Law)

Date & Time: 10:30-12:00 am

Place: No.216 room

1. Speaker: Masako INOUE (Prof. Department of Law, Kanagawa
University) Title: “Ethics of Care” ,



Debater: Yeon Mi KIM (Prof. School of Law, Chonnam National

University)

2. Speaker: Hye Seon CHOI (Researcher, Kyoto University)
Title: “Aging Society and Human Right”

Debater: Noriko KOKUBUN (Prof. Graduate School of Law, Nagoya

University)

3. Speaker: Seong Kyung CHOI (Prof. Dankook University College of
Law)
Title: “The Discussions on the Spouse’ s Inheritance in Aging

Society”
Debater: Yuki KATAGIRI (Prof. Department of Law,
Otaru University of Commerce)

Jin Suk YUN (Prof. SungSil University,
College of Law)

PART II

Chair: Yuki KATAGIRI (Prof. Department of Law,
Otaru University of Commerce)

Date & Time: 1:30-3:00pm
Place: No.216 room

4. Speaker: Michiko MINAKATA (Certified Administrative Procedures
Legal Specialist)
Title: “ Legal authority and obligation of adult guardians

—Through the physical custody practice for an elderly without kin -”

Debater: Y.S. HONG (Dr. Lecturer at EwhaWomans University)



5. Speaker: Soo Hyun AHN (Prof. School of Law, Hankuk Universtiy

of Foreign Studies)
Title: “"Some Legal Issues Surrounding Elder People’ s Investment

in the Aging Society”.

Debater: Soong Joe SEONG (Reseacher, Korea Legislation
Research Institute)

Seiji HAYASHI (Pro. Department of Law,

Otaru University of Commerce)

6. Speaker: Ji Eun LEE (PCALife Korea, General Counsel)
Title: “"The Financial Access of Elderly persons and regulatory

developments in Korea”
Debater: Keiji KAWAMORI (Prof. Department of Law,

Otaru University of Commerce)
PART III
SPECIAL WORKSHOP

Speaker: Emeritus Prof. Jong Go CHOI
(School of Law, Seoul National University)
Title: “Legal Experiences and Legal Thought of Chun Won in Korea

and Japan”
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